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 1.  TIME:  9:00   CASE#: MSC10-02088 
CASE NAME: FJELD VS. ABADIR 
HEARING ON MOTION TO ENFORCE STIPULATION & ORDER RE ENFORCEMENT 
FILED BY FJELD FAMILY LIMITED PARTNERSHIP, HENRY KLYCE 
* TENTATIVE RULING: * 
 
Appear. 

  

 2.  TIME:  9:00   CASE#: MSC10-02088 
CASE NAME: FJELD VS. ABADIR 
HEARING ON MOTION FOR ENTRY OF SATISFACTION OF JUDGMENT 
FILED BY PERRY ABADIR, BLUE SUN MARKETING INC. 
* TENTATIVE RULING: * 
 
Appear.  

  

 3.  TIME:  9:00   CASE#: MSC12-02493 
CASE NAME: BLUE VS. ISADORE 
HEARING ON MOTION TO TAX COSTS OF DEFENDANT ANTONIO CONSTANZA 
FILED BY ELEANOR M. BLUE 
* TENTATIVE RULING: * 
 
Continued on the court’s own motion until 5/3/18 at 9:00 AM in Dept. 33. By April 30,2018, 
Defendant Constanza to submit detailed breakdown of expert fees requested documenting that 
all fees sought were related to services performed after the §998 offer.  

  

 4.  TIME:  9:00   CASE#: MSC16-02323 
CASE NAME: MELOT VS. COHEN 
HEARING ON MOTION FOR ISSUANCE OF EARNINGS WITHHOLDING ORDER 
FILED BY MARY MELOT, ROBYN BEEBE 
* TENTATIVE RULING: * 
 
Appear. 
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 5.  TIME:  9:00   CASE#: MSC16-02403 
CASE NAME: RADY VS. DANG 
HEARING ON MOTION TO AMEND COMPLAINT TO INCLUDE PUNITIVE DAMAGES 
FILED BY HOMAM RADY, SHAHINAZ ABOURAYA 
* TENTATIVE RULING: * 
 
 
Plaintiffs Homam Rady and Shahinaz Abouraya move to amend their complaint to include 
punitive damages and causes of action for intentional infliction of emotional distress and 
intentional misrepresentation.  Plaintiffs are the parents of Marvelena Rady (“Marvelena”).  
Marvelena was under the care of Defendant Dr. Cheri Amanda Dang, D.D.S. (“Dr. Dang”) at the 
time she passed away.  Plaintiffs move pursuant to Code of Civil Procedure (“CCP”) section 
425.13, which governs the amendment of complaints to include claims for punitive damages 
against health care providers: 

In any action for damages arising out of the professional negligence of a health 
care provider, no claim for punitive damages shall be included in a complaint or 
other pleading unless the court enters an order allowing an amended pleading 
that includes a claim for punitive damages to be filed.  The court may allow the 
filing of an amended pleading claiming punitive damages on a motion by the 
party seeking the amended pleading and on the basis of the supporting and 
opposing affidavits presented that the plaintiff has established that there is a 
substantial probability that the plaintiff will prevail on the claim pursuant to 
Section 3294 of the Civil Code. 

(CCP § 425.13(a).) 

Civil Code section 3294 describes the showing required to recover punitive damages: 

(a) In an action for the breach of an obligation not arising from contract, where it 
is proven by clear and convincing evidence that the defendant has been guilty of 
oppression, fraud, or malice, the plaintiff, in addition to the actual damages, may 
recover damages for the sake of example and by way of punishing the 
defendant.  

[. . .] 

(c) As used in this section, the following definitions shall apply: 

(1) “Malice” means conduct which is intended by the defendant to cause 
injury to the plaintiff or despicable conduct which is carried on by the 
defendant with a willful and conscious disregard of the rights or safety of 
others. 

(2) “Oppression” means despicable conduct that subjects a person to cruel 
and unjust hardship in conscious disregard of that person’s rights. 

(3) “Fraud” means an intentional misrepresentation, deceit, or concealment of 
a material fact known to the defendant with the intention on the part of the 
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defendant of thereby depriving a person of property or legal rights or 
otherwise causing injury. 

 
(Civ. Code § 3294 (a), (c).) 

The Court does not find any evidentiary basis that Dr. Dang acted with the intent to deprive 
plaintiffs of legal rights or otherwise cause injury.  Thus, the Court analyzes whether there is a 
substantial probability that Dr. Dang may be found guilty of malice or oppression. 

Plaintiffs cite to numerous actions on the part of Dr. Dang that tend to show a conscious 
disregard of substantial injury to plaintiffs: failure to perform a physical history examination and 
the delegation of that task to a medical assistant; failure to obtain Marvelena’s pre-operative 
vital signs, despite knowledge that Marvelena was congested and had a fever the previous 
night; and failure to properly monitor Marvelena during the procedure.  (Rose Dec. Ex A: 
Escalante Depo. 95:12-13, 164:7-9, Ex. E: Dang Depo. 188:15-190:24, Ex. D: Abouraya Depo. 
150:17-153:13.)  According to witnesses, Dr. Dang left the operating room while Marvelena was 
still under general anesthesia, leaving her unattended by any professional qualified to monitor 
and respond to vital sign changes or abnormal responses to anesthetic agents.  (Rose Dec. Ex. 
A: Escalante Depo. 164:7-9, Ex. D: Abouraya Depo. 150:17-153:13; see Champeau Dec. ¶ 8a.)  
Moreover, Dr. Dang apparently failed to accurately record medical information during the 
procedure and knowingly inserted false information into the anesthesia record.  Before the 
procedure had ended, Dr. Dang recorded that Marvelena was “awake, alert, and responsive,” 
and that the “patient [was] discharged home with [her] parents.”  (Rose Dec. Ex. E: Dang Depo. 
261:12-262:2, 262:21-263:5, 265:2-17, 266:21-267:2, 274:12-275:10, 241:15-17, 244:2-247:20.)  
According to plaintiffs’ expert Dr. Michael Champeau, each of these repeated failures to comply 
with accepted anesthesia practices constituted “a conscious disregard for the rights and safety 
of others, and with a reckless disregard of the probability of causing emotional distress.”  
(Champeau Dec. ¶¶ 4-9.)   

Based on the evidence submitted, the Court finds that plaintiffs have established a prima facie 
case that Dr. Dang acted “with a willful and conscious disregard” of Marvelena’s safety and 
plaintiffs’ rights.  (See Looney v. Superior Court (1993) 16 Cal.App.4th 521, 537 [“The 
requirement in section 425.13 that a “substantial probability” of success be established imposes 
only a burden to demonstrate the existence of a prima facie case”] (“Looney”).)   

The Court further finds, based on the evidence listed above, that plaintiffs have a substantial 
probability of proving that Dr. Dang’s conduct was despicable.  Dr. Champeau opines, based on 
his knowledge and experience as an anesthesiologist, Dr. Dang’s actions not only fell below the 
appropriate level of care, but was also “beyond negligent, and in fact constituted outrageous, 
despicable conduct.”  (Champeau Dec. ¶ 4.)  Thus, after hearing expert testimony, it is 
substantially probable that a jury could find that Dr. Dang acted contemptibly in her disregard for 
numerous precautions that may have contributed to Marvelena’s death, thereby causing 
plaintiffs emotional distress.  (See Looney, supra, 16 Cal.Ap.4th at p. 537 [“The trial court is not 
required to make any factual determination or to become involved in any weighing process 
beyond that necessarily involved in deciding whether a prima facie case for punitive damages 
exists.”]; see also College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725 
[“despicable” refers to that which is “base,” “vile,” or “contemptible”].) 
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Dr. Dang nevertheless contends that plaintiffs’ motion to amend should be denied because 
plaintiffs cannot collect punitive damages under a wrongful death theory as a matter of law. (See 
Rufo v. Simpson (2001) 86 Cal.App.4th 573, 616 [“Punitive damages are not awardable to the 
heirs on their own cause of action for wrongful death.”]; see also CCP 377.34 [“In an action or 
proceeding by a decedent’s personal representative or successor in interest on the decedent's 
cause of action, the damages recoverable are limited to the loss or damage that the decedent 
sustained or incurred before death. . .”].)  However, plaintiffs do not contend that they are 
entitled to punitive damages under a wrongful death theory, but rather under a theory of 
intentional infliction of emotional distress (“IIED”) and intentional misrepresentation.  (Reply at 
p. 3.)  Each of these theories arise in connection with injuries plaintiffs themselves allegedly 
suffered, and there is no indication that plaintiffs plan to allege that they are entitled to punitive 
damages for injuries suffered by their child.  Dr. Dang further contends that these causes of 
action are insufficiently pled in the proposed amended complaint, but the Court declines to rule 
as to the legal sufficiency causes of action that may be alleged in the future. 

For the foregoing reasons, plaintiffs’ motion to amend is granted.  

Request for Judicial Notice 

Plaintiffs’ request for judicial notice of Exhibits P and Q to their request for judicial notice is 
granted.  (See Evid. Code § 452(c)-(d).) 

 

  

 6.  TIME:  9:00   CASE#: MSC16-02403 
CASE NAME: RADY VS. DANG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

 7.  TIME:  9:00   CASE#: MSC17-00504 
CASE NAME: ZUKOWSKI VS. JIM'S CALIFORNIA AUTO BODY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JIM'S CALIFORNIA AUTO BODY, et al. 
* TENTATIVE RULING: * 
 
Vacated.  1st Amended Complaint filed 04/04/18. 
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 8.  TIME:  9:00   CASE#: MSC17-00504 
CASE NAME: ZUKOWSKI VS. JIM'S CALIFORNIA AUTO BODY 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY JIM'S CALIFORNIA AUTO BODY, et al. 
* TENTATIVE RULING: * 
 
Vacated.  1st Amended Complaint filed 04/04/18. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-00504 
CASE NAME: ZUKOWSKI VS. JIM'S CALIFORNIA AUTO BODY 
HEARING ON MOTION FOR SANCTIONS 
FILED BY JIM'S CALIFORNIA AUTO BODY, et al. 
* TENTATIVE RULING: * 
 
 
  Defendants Jim’s California Auto Body, Inc., Karen Cox, and Darrin Maltbie’s motion for 

sanctions is denied.   

 Defendants bring this motion for an order of sanctions, including attorney’s fees and 

costs, under CCP § 128.7 against Plaintiff’s attorney R. Michael Lieberman for filing a complaint 

that contains “demonstrably false and/or intentionally misleading fact allegations relating to 

Plaintiff’s failure to exhaust his administrative remedies.”   (Def. Memo of P & A, 2:5-6.)  

Defendants contend the complaint falsely alleges that Plaintiff exhausted his administrative 

remedies necessary to maintain a FEHA claim.   

 “‘Before filing a civil action alleging FEHA violations, an employee must exhaust his or 

her administrative remedies with DFEH.’ [Citation.]   Exhaustion includes the timely filing of 

administrative complaints addressing the claims and parties at issue, as well as the 

procurement of right-to-sue letters.”  (Kim v. Konad USA Distribution, Inc. (2014) 226 

Cal.App.4th 1336, 1345.)   “[I]t is ‘plaintiff's burden to plead and prove timely exhaustion of 

administrative remedies, such as filing a sufficient complaint with [DFEH] and obtaining a right-

to-sue letter.’”  (Kim v. Konad USA Distribution, Inc. (2014) 226 Cal.App.4th 1336, 1345.)   

 Here, Defendants assert Plaintiff never filed a charge with DFEH and never received the 

right-to-sue-letter.  This is evident by the DFEH complaint and right-to-sue letter that Plaintiff 

furnished to Defendants’ counsel.  They each contained the word “draft” on the face of the 

documents. The DFEH Complaint was not signed, contained several “blanks,” and was not 

verified.  Likewise, the right-to-sue letter was not dated or signed.  (Wang Decl., Exh. A.) 

Moreover, in response to a Public Records Act request, DFEH confirmed that Plaintiff had not 

filed a complaint with DFEH. Therefore, the allegations in the complaint are false or intentionally 

misleading. 

  Specifically, Defendants bring this motion for sanctions pursuant to CCP § 128.7(b)(3), 

which provides in part: 
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  By presenting to the court, whether by signing, filing, submitting, or later 
advocating, a pleading, petition, written notice of motion, or other similar paper, 
an attorney or unrepresented party is certifying that to the best of the person’s 
knowledge, information, and belief, formed after an inquiry reasonable under the 
circumstances, all of the following conditions are met: 

 (3) The allegations and other factual contentions have evidentiary support or, if 
specifically so identified, are likely to have evidentiary support after a reasonable 
opportunity for further investigation or discovery. 

 

 “A court has broad discretion to impose sanctions if the moving party satisfies the 
elements of the sanctions statute. [Citation.] However, the sanctions statute “‘must not be 
construed so as to conflict with the primary duty of an attorney to represent his or her client 
zealously… Moreover, a sanction ‘shall be limited to what is sufficient to deter repetition of [the 
improper] conduct or comparable conduct by others similarly situated.’ (Code Civ. Proc., § 
128.7, subd. (d).)”  (Peake v. Underwood (2014) 227 Cal.App.4th 428, 441.)      

 In its discretion, the court declines to impose sanctions given facts and circumstances 

described by Mr. Lieberman.  “In 2008, DFEH announced its online automated system for 

issuing right-to-sue letters, ‘designed for complainants with private counsel who wish to proceed 

directly to court on employment discrimination, harassment and retaliation complaints.’” 

(Rickards v. United Parcel Service, Inc. (2012) 206 Cal.App.4th 1523.)   “[T]he employee can 

also request and obtain an immediate right-to-sue letter by filing an online administrative 

complaint, waiving a DFEH investigation. (Cal. Code Regs., tit. 2, § 10005.) The administrative 

complaint need not be signed if it is filed electronically for purposes of obtaining an immediate 

right-to-sue letter; by submitting the complaint, the complainant is verifying its truth (to the best 

of his or her knowledge) under penalty of perjury.” (Kim v. Konad USA Distribution, Inc. (2014) 

226 Cal.App.4th 1336, 1345.) 

 Here, Plaintiff’s counsel, Mr. Lieberman filed a declaration stating he filed a complaint 

with DFEH via the website.  (Lieberman Decl., 2:17-19.)  Mr. Lieberman requested an 

immediate right-to sue-letter.  When Plaintiff’s counsel printed the documents the word “draft” 

appeared.  (Lieberman Decl., 2:22-24.) When Mr. Lieberman inquired about the draft status, a 

DFEH official informed him there was a “bug” in the website and that the Complaint had been 

filed and right-to-sue letter issued.  (Lieberman Decl., 2:24-3:4.) 

 It is entirely reasonable that Plaintiff’s counsel thought he had correctly filed the 

complaint, particularly when he inquired from the DFEH about the appearance of the word 

“draft” on the documents and was assured it was an operative document. Although Defendants 

pointed out the “draft” issue to Plaintiff’s counsel in March of 2017, it was not until January 2018, 

that Defendants’ confirmed that no DFEH complaint had been filed.  During this time, the matter 

had been stayed upon stipulation of the parties.  

 On the other hand, the court notes Plaintiff’s Counsel’s failure to act responsively and 

promptly. When the issue of no DFEH complaint was brought to Mr. Lieberman’s attention on 
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January 9, 2018, by way of a meet-and-confer letter as a prerequisite to the demurrer and 

motion to strike, Plaintiff’s Counsel did not respond.  Despite the confirmation that the DFEH did 

not have Plaintiff’s complaint, Mr. Lieberman did not withdraw the complaint or amend the 

complaint.  Nor did Mr. Lieberman respond during the safe harbor period for this motion. It was 

not until April 4, 2018, did Plaintiff file an amended complaint explaining the DFEH filing or 

attempted filing.  Here, the most implicating conduct of Plaintiff’s counsel is the failure to meet 

and confer before the demurrer and motion to strike were filed.  However, CCP §§ 430.41 and 

435.5 impose no sanctions for failing to participate in the meet-and-confer process. 

 However frustrating Mr. Lieberman’s conduct was, sanctions are not warranted under 

CCP § 128.7(b)(3), because the allegations in the original complaint alleging exhaustion of 

administrative remedies were not completely without evidentiary support.  The Legislature 

designed the statute to be “remedial, not punitive.” The “‘statute enables courts to deter or 

punish frivolous filings which disrupt matters, waste time, and burden courts' and parties' 

resources.’” (Peake v. Underwood (2014) 227 Cal.App.4th 428, 441.) The court does not find 

such is the case here.    

  
  
Defendants’ Request for Judicial Notice   

 Pursuant to Evidence Code section 452(c) and (h), Defendants request the court to take 

judicial notice of the Department of Fair Employment and Housing letter dated January 9, 2018, 

responding to Defendants’ Public Records Act request.  The unopposed request is granted.   

 In the Reply, Defendants request the court to take judicial notice of an unpublished case, 

Salgado v. Santa Ana Unified School District (2017 WL 4683794.) The unopposed request is 

granted.   

 

  

10.  TIME:  9:00   CASE#: MSC17-01508 
CASE NAME: WILLIAMS VS. PREMIER 
HEARING ON MOTION TO COMPEL 
FILED BY JAMES WILLIAMS 
* TENTATIVE RULING: * 
 
Appear. 
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11.  TIME:  9:00   CASE#: MSC17-01988 
CASE NAME: AZEVEDO VS. KERACHI 
HEARING ON MOTION FOR PROTECTIVE ORDER EXCLUDING NON-PARTY 
FROM DEPOSITIONS  /  FILED BY ALI KERACHI, CALIFORNIA RT PIZZA GROUP, INC. 
* TENTATIVE RULING: * 
 
Appear. 

  

12.  TIME:  9:00   CASE#: MSC17-02064 
CASE NAME: FABIE VS. BANK OF AMERICA 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY GEOFFREY AND MARIVIE FABIE 
* TENTATIVE RULING: * 
 
Continued to 7/19/18 at 9:00 a.m. per fax. 

 

  

13.  TIME:  9:00   CASE#: MSC17-02064 
CASE NAME: FABIE VS. BANK OF AMERICA 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 7/19/18 at 9:00 a.m. in Dept. 33. 

 

  

14.  TIME:  9:00   CASE#: MSC17-02427 
CASE NAME: LAKKREDDY VS. MANDOSER INC. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BLUE BRIDGE INVESTMENTS LLC 
* TENTATIVE RULING: * 
 
 

The demurrers to the First Amended Complaint (“FAC”) are overruled.  Defendant shall 
file and serve its Answer on or before May 3, 2018.   

 
In its Reply Brief, defendant notes some confusion regarding whether it was demurring 

to the original complaint or the FAC.  The court treated the demurrer as a demurrer to the FAC 
and, in ruling on it, examined the allegations of the FAC, not the allegations of the original 
complaint.   
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Second Cause of Action, Intentional Misrepresentation: 
 

 The demurrer to this cause of action is overruled. 
 

In challenging this cause of action, defendant cites the rule that fraud must be pleaded 
specifically and argues the FAC is insufficiently specific in explaining why defendant Blue Ridge 
is liable for the actual transaction that plaintiff entered based on the misrepresentations. 

 
The court disagrees.  The FAC alleges that Defendant Mandoser is a corporation 

licensed by the California Bureau of Real Estate and as a Mortgage Loan Originator by the 
Nationwide Mortgage Licensing System.  (¶ 2.)  Defendant Blue Ridge is an LLC.  (¶ 4.)  Each 
defendant was the agent of the other.  (¶ 6.)   

 
 The two defendants gave a presentation about investing in Second Deeds of Trust on 
October 29, 2016 in Pleasanton, California.  Plaintiff attended.  A written representation was 
made in that presentation that Blue Ridge was Mandoser’s Bay Area Office.  (¶9.)  Defendants 
encouraged plaintiff to invest with them and, in writing, said he would get a Deed of Trust if he 
did so.  (Ibid.)   “Defendants” induced plaintiff to make an $84,000 loan by falsely representing 
the loan would be secured by a Deed of Trust on a real property.  (FAC, ¶ 1.)   
 
 On November 14, 2016, plaintiff informed Mandoser he would like to invest, and 
Mandoser sent him information regarding a real property at 3619 Avenida De Sol, in Studio City, 
California.  Mandoser said that it would need $84,000 and that it would pay 15% interest on that 
sum.  (¶ 11.)   
 
 Plaintiff made a payment of $84,000 on November 20, 2016, but “defendants” did not 
assign a Deed of Trust to him.  (¶ 15, 17.)  The owner of the Property later paid off its loan, but 
“defendants” did not inform plaintiff of this, continue to pay him interest, or return his principal.  
(¶ 18, 19, 20.) 
 
 In these allegations, plaintiff has alleged who made the representations, when and how 
they were made, and the other required details.  If, in fact, the agency allegation is untrue and 
only Mandoser made the representations that is a matter for summary judgment or trial, not 
demurrer.  There is no merit to Blue Ridge’s bald assertion, “Here none of these requirements 
[concerning pleading misrepresentation specifically] are met . . . as to Blue Ridge.”  (Opp. at 
1:19.)   
 
 Further, the FAC is sufficiently certain regarding what Blue Ridge did personally and 
vicariously.  It alleges that “defendants” did various things and that Blue Ridge is also liable for 
what Mandoser did under the rules of agency.  (See ¶ 6.)   
 

In essence, in asking the court to sustain the demurrer, defendant is asking the court to 
disregard the allegations of the complaint and make the factual determination that the seminar 
was completely separate from the transaction, and that Blue Ridge has no liability for what 
Mandoser said or did.  However, the court cannot resolve such factual questions on a demurrer. 
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 Third Cause of Action, Negligent Misrepresentation:  
 
 The demurrer to this cause of action is overruled for the reasons stated above.  The 
precise relationship, if any, of Blue Ridge to Mandoser, and to this particular transaction, will 
have to be shown in discovery and addressed at summary judgment or trial, not on this 
demurrer.   Further, the FAC adequately alleges causation and damages.  It alleges that plaintiff 
invested $84,000 based on the representation that defendants would give him a Deed of Trust.  
(FAC, ¶ 9, 17.) 
 
 Fourth Cause of Action, Concealment:   
 

The demurrer to this cause of action is overruled for the reasons stated above.   
 

Fifth Cause of Action, Conversion: 
 
The demurrer to this cause of action is overruled because the claim of conversion 

concerns a specific sum of money, $84,000, and the FAC alleges that this sum of money was 
delivered to “defendants.”  (FAC, ¶ 56.)  In addition, the FAC alleges that each defendant was 
the agent of the other.  (FAC, ¶ 6.)   

 
Sixth Cause of Action, B & PC § 17200: 
 
The demurrer to this cause of action is overruled.  Defendant fails to cite any authority 

that section 17200 may not be used by a private party to obtain restitution based on a single 
transaction engaged in by that party.  (See Clark v. Sup. Ct. (2010) 50 Cal.4th 605, 610 (“may be 
brought by either private plaintiffs or public prosecutors”.)  Defendant fails to provide the context 
for the quote from People v. Toomey (1984) 157 Cal.App.3d 1, 23.  There, the court was 
explaining why reliance and actual damages need not be established, not holding that a private 
party is not entitled to sue under section 17200 for restitution based on a single transaction.  
Defendant also cites Corbett v. Sup. Ct. (2002) 101 Cal.App.4th 649, but cites a page (682) that 
is part of the dissenting opinion.  Further, the issue in that case was the relationship between 
UCL and class action claims, not whether a private party may use the UCL to seek restitution 
regarding a single, private transaction.  The other cases that defendant cites are also 
distinguishable. 
 

  

15.  TIME:  9:00   CASE#: MSC18-00044 
CASE NAME: PORSCHE LEASING VS. UTAL 
HEARING ON WRIT OF POSSESSION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Vacated per the request of Plaintiff. Vehicle has been returned.  
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16.  TIME:  9:00   CASE#: MSL17-04664 
CASE NAME: KELSTIN VS. GALVEZ 
HEARING ON DEMURRER TO CONSUMER CREDIT COLLECTIONS COMPLAINT 
FILED BY RICARDO GALVEZ SR. 
* TENTATIVE RULING: * 
 
Appear.  

  

17.  TIME:  9:00   CASE#: MSN17-1142 
CASE NAME: SAVE LAFAYETTE TREES VS. CITY OF LAFAYETTE 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY SAVE LAFAYETTE TREES, MICHAEL DAWSON, DAVID KOSTERS 
* TENTATIVE RULING: * 
 
Continued by the Court to 4/26/18 at 9:00 a.m. 

 

  

18.  TIME:  9:00   CASE#: MSN18-0594 
CASE NAME: MATTER OF BENJAMIN GOLDBLATT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear with Benjamin Goldblatt. Assuming that the settlement was for policy limits, please bring 
documentation of any asset search activities and results. If not for policy limits, please be 
prepared to discuss the limits of available coverage.  

ADD-ON 

19.  TIME:  9:00   CASE#: MSC17-00978 
CASE NAME: COCOCO VS. AZARIAH 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of ESPINOSA 
FILED BY GAGNE-MULFORD ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
 
 Defendant Gagne-Mulford Enterprises, Inc. dba Benjamin Franklin Plumbing, Inc.’s 
(“BFP”) demurrer to Plaintiff Darrin Espinosa’s Second Amended Complaint (“SAC”) is 
overruled.  Plaintiff has added significant new facts to the amended pleading.  Specifically, 
Plaintiff has alleged facts that show the property owner, Shalini Azariah, and her tenant 
(daughter), Shanti Azariah, had actual knowledge of the dangerous propensities of Shanti’s 
German Shepherd dog.  (SAC, paragraphs 5, 6) The SAC further alleges that the property 
owner relayed this information to BFP in entering into the home improvement plumbing contract 
with BFP.  Indeed, the SAC alleges that it was a precondition to entering into the contract that 
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BFP understood the seriousness of the actual danger that her tenant’s dog posed to BFP 
employees, their agents and others who would visit the backyard job site on the subject 
property.  (SAC, paragraphs 12, 13, 14)  BFP also agreed to be responsible for safeguarding its 
employees, agents and others by devising a protocol to ensure that the dangerous dog was 
safely secured prior to their arrival at the job site.  (SAC, paragraphs 15, 20) BFP’s supervisor 
on the project specifically constructed the protocol, agreeing to connect with the tenant by 
phone or text to ensure that the dog was secured in the house prior to arriving at the job site and 
doing any work.  (SAC, paragraphs 15, 20)  

 BFP demurs to the third cause of action for negligence on the grounds that it had no duty 
to protect Plaintiff from being bitten by a dog, whose owner was present during the alleged 
attack.   

 However, the presence of the dog’s owner (Defendant Shanti Azariah) likely creates only 
a jury question of comparative fault.  See Civil Code Section 1431.2.  It does not completely 
exonerate BFP from responsibility for the dog bite, if BFP has a legal duty to Plaintiff to warn or 
otherwise protect him from what BFP knows to be a vicious dog.  The inquiry then proceeds to 
the nature and extent of BFP’s legal duty of care for the injuries incurred by Plaintiff at the 
subject property.  A necessary element of negligence is the existence of a legal duty.  See Ann 
M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 673.  The determination whether a 
duty exists is an issue of law.  See Burgess v. Superior Court (1992) 2 Cal.4th 1064, 1072.   

 Generally, one owes a duty of ordinary care not to cause an unreasonable risk of harm 
to others.  See Padilla v. Rodas (2008) 160 Cal.App.4th 742, 747.  Civil Code Section 1714(a) 
sets forth the general duty of every person towards others:  “Everyone is responsible, not only 
for the result of his or her willful acts, but also for an inquiry occasioned to another by his or her 
want of ordinary care or skill in the management of her property or person. . .” 

 Foreseeability is generally the test.  Keepers of dogs not known to be abnormally 
dangerous are not required to keep them under constant control.  However, they are required to 
realize that even ordinarily gentle dogs may cause harm under certain circumstances, and they 
must exercise reasonable care to prevent foreseeable harm.  Harm may be foreseeable 
because of the characteristics of the particular dog, even if they are not abnormal 
characteristics.  The owner of a dog known to be prone to potentially harmful behavior, such as 
jumping on people and knocking them down, is liable for injuries caused by this behavior, if the 
owner failed to exercise reasonable care to control the dog.  A plaintiff seeking recovery for 
injuries under a theory of negligence, as opposed to a theory of strict liability is not required to 
plead or prove that the dog had vicious or dangerous propensities.  See Drake v. Dean (1993) 
15 Cal.App.4th 915, 931-932; Civil Code Section 3342. 

 However, a dog owner’s duty to exercise reasonable care to prevent foreseeable harm 
requires knowledge, either actual or constructive, of the particular harm.  Thus, the duty does 
not require the owner to warn a house guest not to allow the dog on the guest’s lap to prevent 
the possible transmission from the dog to the guest of a tick carrying Lyme disease, if the owner 
did not know, and could not reasonably be expected to have known, that ticks carrying the 
disease were present in the area.  See Butcher v. Gay (1994) 29 Cal.App.4th 388, 405-406.  
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 While Butcher, supra, 29 Cal.App.4th 388 involved the dog’s owner, the analysis of 
liability had to do entirely with foreseeability of injury to the guest visiting the dog’s owner.  The 
Court explained: 

A duty does not generally arise in the context of negligence unless there is some 
awareness of a danger and some responsibility for it.  Insects are a part of life’s 
burdens and it is reasonable to conclude a person cannot be held responsible for 
their existence.  Where one has not fostered an environment designed to 
cultivate such predators, they are simply part of the inherent risks of living.  
However, where one was aware, or reasonably should have been aware, than an 
animal he or she was responsible for, created a risk of harm as a result of 
infestation by a dangerous insect, then arguably, failure to act might result in 
liability for harm.   

Id. at 403-404.   

 In Chee v. Amanda Goldt Property Management (2006) 143 Cal.App.4th 1360, plaintiff, a 
condominium unit owner, sued the owner of a neighboring condominium unit and the 
condominium’s management company.  Plaintiff had been jumped on by her neighbor’s tenant’s 
dog, a Jack Russell Terrier, and had fallen and suffered injuries.  Plaintiff sued the owner of the 
unit and the management company.  The trial court entered judgment in favor of all defendants. 

 The Court of Appeal affirmed.  The court explained “the general duty of care owed by a 
landlord in the management of his or her property is attenuated when the premises are let 
because the landlord is not in possession, and usually lacks the right to control the tenant and 
the tenants’ use of the property.”  Id. at 1369.  The Court explained: 

Consequently, it is well-established that a landlord does not owe a duty of care to 
protect a third party from his or her tenant’s dog unless the landlord had actual 
knowledge of the dog’s dangerous propensities, and the ability to control or 
prevent the harm.  [citations omitted]  A duty of care may not be imposed on a 
landlord without proof that he knew of the dog and its dangerous propensities. . . 
. Therefore, in the absence of evidence sufficient to create a triable issue of fact 
that [the owner of the unit] had actual knowledge his tenant’s dog was 
dangerous, [the owner] owed no duty to plaintiff to protect her from his tenant’s 
dog.  

Id. at 1369-1370. 

 The same reasoning applies to the management company.  “As to the negligence cause 
of action, the court found that the duty of the [management company] as [the owner’s] leasing 
agent, was no different than that of the landlord, and they also owed no duty of care in the 
absence of a triable issue of fact as to actual knowledge of the dangerous propensities of [the 
tenant’s] dog.”  Id. at 1378. (emphasis added) 

 The same is true in Salinas v. Brown (2008) 166 Cal.App.4th 404.  In Salinas, supra, 166 
Cal.App.4th 404, the court concluded that a homeowner was aware of the risk posed by the dog 
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that belonged to the homeowner’s gardeners, after an employee working on a remodeling 
project at the homeowner’s residence told the homeowner that the dog looked dangerous and 
should not be loose on the job site.  The employee was subsequently attacked by the dog.  Id. 
at 408-409.  The Court stated that the homeowner’s continued control over the premises 
distinguished the situation from case law involving a landlord’s failure to inspect or take security 
measures to protect third parties from a dangerous condition on a tenant’s property.  The 
gardeners were temporary invitees who kept the dog on the premises with the homeowner’s 
express permission.  The homeowner could have prevented the attack simply by directing his 
gardeners to keep their dogs away from the construction site.  Id. at 412.   

 The court in Salinas focused on a second crucial element in addition to foreseeability of 
harm.  That element is “control.”  The Court wrote: 

The crucial element is control.  “We have placed major importance on the 
existence of possession and control as a basis for tort liability for conditions on 
the land.  In general, courts have imposed a duty to prevent the harm caused by 
a third party’s animal when a defendant possesses the means to control the 
animal or the relevant property owner can take steps to prevent the harm.   

Id. at 741-742. 

 This case is one of first impression.  The SAC alleges foreseeability and control.  As to 
foreseeability of harm, BFP was aware of the foreseeable harm to its employees, agents and 
any “others associated with the plumbing project” on the subject property.  The SAC alleges that 
the owner of the property informed BFP of the vicious propensities of the dog and that it 
attacked, bit and frightened people that entered the backyard, where the plumbing work would 
be done.  The owner of the property even made it a precondition to the contract it entered into 
with BFP that BFP would call her daughter, the tenant and owner of the dog, and ensure that 
the dog was restrained or put inside the house before anyone arrived at the subject property 
and entered the backyard.  (SAC, paragraphs 12, 13, 14)  BFP allegedly agreed to these 
conditions prior to entering into the plumbing contract.  (SAC, paragraph 15)  Hence, the 
pleading clearly alleges the BFP had actual knowledge of the vicious propensities of the dog 
and the foreseeability of injury to any person who enters the backyard job site of the subject 
property.   

 The SAC also alleges sufficient control over the dog.  The BFP supervisor, Arial (last 
name unknown), came up with a “protocol” for ensuring the dog was safely secured before any 
workers or others associated with the plumbing project could arrive at the subject property enter 
the backyard.  The protocol involved telephoning or texting the dog owner to ensure the dog 
was safely secured in the house or on an outside deck before anyone arrived at the job site.  
(SAC, paragraph 15, 16)  At times, Arial or another BFP employee had forgotten the protocol, 
and BFP employees had imprudently entered the job site without first contacting Shanti, the dog 
owner.  On these few occasions, no one was injured since the dog was locked inside the home.  
(FAC, paragraph 19)  But these “breaches” caused the property owner to call BFP and remind 
them of their agreed-upon duty to do their part in creating a safe working environment for 
anyone who enters the job site.  (SAC, paragraph 20)  Hence, the SAC alleges that BFP 
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acquired a recognizable degree of control over the dangerous dog as part of the safety 
precautions for the job and with that degree of control came a concomitant right and power to 
obviate the condition and prevent the injury.  While the dog’s owner was present at the 
inspection, it would be socially and legally unacceptable to permit BFP, a contractor with the 
same knowledge of the dog’s actual vicious propensities, to sit idly by in the face of the known 
danger to Plaintiff.   

 BFP’s request for judicial notice is granted, although unnecessary in light of the fact that 
the SAC is part of the court’s own file.  See Evid. Code Section 452(d) 

 

 

 


